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 1.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA VS. JPMORGAN CHASE 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY SUZANAH JURAS 
* TENTATIVE RULING: * 
 
Withdrawn per fax of counsel. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01348 
CASE NAME: ALFORD VS. EBMUD 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT, YOGESH PRASHAR 
* TENTATIVE RULING: * 
 
 

Defendant East Bay Municipal Utility District and Yogesh Prashar’s motion for summary 

adjudication of cause of action six is denied. 

The motion challenges only cause of action six for intentional inflectional of emotional 

distress. “The elements of the tort of intentional infliction of emotional distress are: ‘ “(1) extreme 

and outrageous conduct by the defendant with the intention of causing, or reckless disregard of 

the probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme 

emotional distress; and (3) actual and proximate causation of the emotional distress by the 

defendant's outrageous conduct. . . .” Conduct to be outrageous must be so extreme as to 

exceed all bounds of that usually tolerated in a civilized community.’ [Citation.]” (Christensen v. 

Superior Court (1991) 54 Cal.3d 868, 903.) In addition, the conduct must be “directed at the 

plaintiff, or occur in the presence of a plaintiff of whom the defendant is aware.” (Ibid.)   

EBMUD’s motion for summary adjudication raised three different legal issues: (1) 

whether the conduct was extreme and outrageous, (2) whether there was the requisite intent 

and (3) whether EBMUD and Prashar are immune from liability. Not all issues were addressed 

in their separate statement. The separate statement focused on Prashar’s conduct after the 

January slide and the GEI report and addressed only the extreme and outrageous conduct 

issue. The separate statement did not address the other issues raised in the memorandum and 

therefore, the Court cannot consider those issues. Including all material facts for the motion in 

the separate statement is important to ensure due process. “ ‘This is the Golden Rule of 

Summary Adjudication: if it is not set forth in the separate statement, it does not exist. Both the 

court and the opposing party are entitled to have all the facts upon which the moving party 

bases its motion plainly set forth in the separate statement.’ [Citations.]” (United Community 

Church v. Garcin (1991) 231 Cal.App.3d 327, 337.)  

EBMUD argues that the conduct here was not extreme and outrageous. They have 

shifted the burden on this issue. Their evidence shows that Prashar did not believe there was 
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imminent harm to the residents above the slide. (Prashar Decl. 8-16.) In addition, Crampton, 

the author of the GEI report, did not think there was imminent harm to the residents. (Crampton 

depo. 57:5-22, 59:25-60:15, 108:5-23, 132:19-133:8, 139:6-13.)  

In opposition, Plaintiffs present the declaration of expert Kenneth Ferrone. Ferrone 

declares that Prashar must have known of probable damage was likely to occur on the Plaintiffs’ 

property because of the January landslide. (Ferrone decl. ¶7.) In addition, the GEI report written 

by Crampton recommended stabilizing the slope, which “should be carried out as soon as 

possible…” (Prashar Decl. ex. 3.) Finally, Prashar sent an email two days before the GEI report 

was completed. This email noted that there are residents upslope of the landslide and that 

“repair and design will need to be developed soon…” (Prashar Decl. ex. 1.) These facts create a 

triable issue as to whether Prashar knew that there was likely to be harm to Plaintiffs’ property 

from the landslide and failed to warn the Plaintiffs or have it repaired. Although such conduct by 

Prashar sounds more like negligence, there is a triable issue as to whether it raises to the level 

of extreme and outrageous conduct.  

Defendants argue that Plaintiffs cannot show the required intent for an IIED claim. 

Defendants also argue that they are immune from liability. These arguments do not correspond 

to material facts included in Defendants’ separate statement of facts and therefore, cannot form 

the basis for this motion. The Court has not considered the merits of these arguments and 

Defendants may re-raise them at an appropriate time during trial. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
HEARING ON MOTION FOR ENTRY OF CONFIDENTIALITY PROTECTIVE ORDER 
FILED BY LG CHEM, LTD. 
* TENTATIVE RULING: * 
 
Continued to 4/9/20 at 9:00 am per written stipulation. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS FOR LACK OF JURISDICTION 
FILED BY LG CHEM, LTD. 
* TENTATIVE RULING: * 
 
Continued to 4/9/20 at 9:00 am per written stipulation. 
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 5.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY LG CHEM, LTD. 
* TENTATIVE RULING: * 
 
Continued to 4/9/20 at 9:00 am per written stipulation. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
HEARING ON MOTION TO COMPEL DEPOSITIONS 
FILED BY ANDRE DEQUINIA 
* TENTATIVE RULING: * 
 
Continued to 4/9/20 at 9:00 am per written stipulation. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION TO APPEAL TENTATIVE DECISION & REQUEST FOR 
CLARIFICATION  /  FILED BY KENNETH BARKER 
* TENTATIVE RULING: * 
 
Appear. 

  

 8.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION TO COMPEL PLAINTIFF’S DEPOSITION TESTIMONY 
FILED BY PANDA RESTAURANT GROUP, INC. 
* TENTATIVE RULING: * 
 
Appear. 
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 9.  TIME:  9:00   CASE#: MSC19-00228 
CASE NAME: OMOTOSHO VS. KINGSMEAD ASSET HOLDING TRUST 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY KINGSMEAD ASSET HOLDING TRUST 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Judgment on the Pleadings (“MJOP”) filed by Defendant 
Kingsmead Asset Holding Trust (“Defendant” or “Kingsmead”). The MJOP relates to the 
Complaint of Plaintiff Oluwatoyin Omotosho and Plaintiff Agnes I. Fashola (collectively, 
“Plaintiffs”). The Complaint pleads causes of action against Kingsmead (1) to set aside trustee’s 
sale, (2) cancellation of instrument, (3) wrongful foreclosure, (4) breach of contract, and (5) 
declaratory relief. 

Plaintiffs have both opposed the instant motion and filed a declaration with a proposed First 
Amended Complaint. For the following reasons, the Court grants the MJOP, with leave to 
amend. The Court does not consider new legal theories advanced in the FAC on the present 
motion because the First Amended Complaint is not the operative pleading.  

Standard 

The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064.) As a consequence, it may be granted if, from the pleadings, together with matters that 
may be judicially noticed, it appears that a party is entitled to judgment as a matter of law. (Code 
Civ. Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.) As such, a motion for judgment 
on the pleadings involves the same type of procedures that apply to a general demurrer. 
(Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061; 
Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) In considering a motion for 
judgment on the pleadings, courts consider whether the factual allegations, assumed true, are 
sufficient to constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 
446, 452-453.) Also, like a demurrer, a motion for judgment on the pleadings does not lie as to 
only part of a cause of action. (Fire Ins. Exch. v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil 
& Brown, Cal. Practice Guide: Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295.) 

Request for Judicial Notice 

Defendants’ unopposed request for Judicial Notice is granted. (Evid. Code §§ 452, 453.) 

Factual and Procedural Background 

Plaintiffs purchased 5401 Morengo Drive, Concord, CA 94521 (the “Subject Property”) in July 
2005. (Complaint ¶¶ 7-8.) In October 2005, Plaintiffs borrowed $650,000 from Paul Financial 
LLC which was secured by a Deed of Trust against the Subject Property. (RJN Ex. A.) Plaintiffs 
borrowed an additional $90,000 from Paul Financial LLC that was also secured by a Deed of 
Trust against the Subject Property (the “subject loan”). (RJN Ex. B.) 

Plaintiffs filed for Chapter 7 bankruptcy on January 19, 2011. (RJN Exs. C, D.) They received a 
discharge on April 19, 2011. (Complaint at ¶ 12; RJN Ex. E.) Plaintiffs allege that the account 
secured by this Deed of Trust was discharged by the U.S. Bankruptcy Court in 2011. (Complaint 
at ¶ 12.) 
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On September 14, 2017, the subject loan was assigned to Kingsmead and the assignment was 
recorded on September 21, 2017. (RJN Ex. F.) MTC recorded a Notice of Default against the 
Subject Property on April 6, 2018. (RJN Ex. G.) A Notice of Trustee’s Sale was recorded on July 
13, 2018. (RJN Ex. H.) MTC conducted a nonjudicial foreclosure sale on December 18, 2018 
and Kingsmead purchased the Subject Property. (RJN Ex. I; Complaint at ¶ 9.) Plaintiffs allege 
that they did not receive notice of the sale as required by the Deed of Trust. (Complaint at ¶ 10.) 
They allege that they learned of the foreclosure proceedings for the first time upon receipt of an 
eviction notice in January 2019. (Complaint ¶ 13.) 

Analysis 

(1) to set aside trustee’s sale  

Plaintiffs’ claim to set aside trustee’s sale appears to be based on improper notice. (Complaint 
at ¶¶ 17-18.) However, “[a] full tender must be made to set aside a foreclosure sale, based on 
equitable principles.” (Stebley v. Litton Loan Servicing, LLP (2011) 202 Cal.App.4th 522, 526.) 

There are four exceptions to the tender requirement in the nonjudicial foreclosure context: First, 
if the borrower’s action attacks the validity of the underlying debt, a tender is not required since 
it would constitute an affirmation of the debt. Second, a tender will not be required when the 
person who seeks to set aside the trustee’s sale has a counterclaim or set-off against the 
beneficiary. Third, a tender may not be required where it would be inequitable to impose such a 
condition on the party challenging the sale. Fourth, no tender will be required when the trustor is 
not required to rely on equity to attack the deed because the trustee’s deed is void on its face. 
(See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13.) There are no allegations in the 
Complaint that would support any of these exceptions. 

Plaintiffs have not alleged tender or alleged that they are exempt from the tender requirement; 
as a consequence they have failed to allege facts sufficient to state a cause of action to set 
aside trustee’s sale. 

(2) cancellation of instrument 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is 
void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 
instrument is “void or voidable” and would cause “serious injury” if not canceled. (Saterbak v. 
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”).) Cancellation 
of an instrument is essentially a request for rescission of the instrument. (Bank of America v. 
Greenbach (1950) 98 Cal.App.2d 220, 228.) The effect of a decree cancelling an instrument is 
to place the parties where they were before the instrument was made, as if it had never been 
made. (Id. at 238.) Further, a plaintiff must allege specific facts, “not mere conclusions, showing 
the apparent validity of the instrument designated, and point out the reason for asserting that it 
is actually invalid.” (Ephraim v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-834; accord, 
Wolfe v. Lipsy (1985) 163 Cal.App.3d 633, 638 (“[t]o state a cause of action to remove a cloud 
[under Civil Code section 3412], instead of pleading in general terms that the defendant claims 
an adverse interest, the plaintiff must allege, inter alia, facts showing actual invalidity of the 
apparently valid instrument or piece of evidence”), disapproved on other grounds, Droeger v. 
Friedman, Sloan & Ross (1991) 54 Cal.3d 26, 35-36.) 
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Plaintiffs’ conclusory allegation that “[t]he Trustee’s Deed is based upon Defendants’ unlawful 
and unauthorized foreclosure and trustee’s sale of the Property and, therefore, is void or 
voidable” (Complaint at ¶ 21) is insufficient. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for cancellation of 
instruments. 

(3) wrongful foreclosure 

A cause of action for wrongful foreclosure has three elements: “To obtain the equitable set-aside 

of a trustee’s sale or maintain a wrongful foreclosure claim, a plaintiff must allege that (1) the 

defendants caused an illegal, fraudulent, or willfully oppressive sale of the property pursuant to 

a power of sale in a mortgage or deed of trust; (2) the plaintiff suffered prejudice or harm; and 

(3) the plaintiff tendered the amount of the secured indebtedness or was excused from 

tendering.” (Chavez v. Indymac Mortgage Services (2013) 219 Cal.App.4th 1052, 1062.) 

Plaintiffs’ wrongful foreclosure theory is not clear from the Complaint. Additionally, Plaintiffs 
have failed to allege tender or that they were excused from tender. Plaintiffs have failed to 
allege facts sufficient to state a cause of action for wrongful foreclosure.  

(4) breach of contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 

(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 

resulting damages to the plaintiff.” (Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 

821.) Plaintiffs’ defaulted on the subject loan in 2009. (RJN Ex. G.) The Complaint does not 

allege that they were excused from performance. Plaintiffs have failed to allege facts sufficient 

to state a cause of action for breach of contract. 

(5) declaratory relief 

Plaintiffs’ declaratory relief claim is derivative of their other claims and also fails for the reasons 
stated above. 

 

  

10.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO VACATE ORDER APPOINTING DISCOVERY REFEREE 
FILED BY MARDEL REALTY AND LOANS, INC., et al. 
* TENTATIVE RULING: * 
 
Appear. 
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11.  TIME:  9:00   CASE#: MSC19-02023 
CASE NAME: MEIER VS. BANCORP 
HEARING ON MOTION FOR DECLARE PLAINTIFF A VEXATIOUS LITIGANT 
FILED BY DALE J. POWER, DANIELLE POWER 
* TENTATIVE RULING: * 
 
Appear. 

 

  

12.  TIME:  9:00   CASE#: MSC19-02023 
CASE NAME: MEIER VS. BANCORP 
HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT IN ITS ENTIRETY 
FILED BY DALE J. POWER, DANIELLE POWER 
* TENTATIVE RULING: * 
 
Granted with leave to amend by February 27, 2020 to address the verification and legal 
description issues raised in the motion. 

 

  

13.  TIME:  9:00   CASE#: MSC19-02504 
CASE NAME: SHENAS VS. BAYVIEW LOAN SERVICING 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY AMIR E. SHENAS, AZADEH VAEZIZADEH 
* TENTATIVE RULING: * 
 
Appear. 

 

  

14.  TIME:  9:00   CASE#: MSC19-02638 
CASE NAME: RUNNALS VS. PHH MORTGAGE SERVICING 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY DONALD RUNNALS, URSULA RUNNALS 
* TENTATIVE RULING: * 
 
Continued to 4/2/20 at 9:00 am per written stipulation. 
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15.  TIME:  9:00   CASE#: MSN19-2143 
CASE NAME: FRANKLIN CREDIT MANAGEMENT  VS.  WATTS 
HEARING ON DEMURRER TO CIVIL PETITION 
FILED BY RUSSEL V WATTS, COUNTY OF CONTRA 
* TENTATIVE RULING: * 
 
Vacated.  First Amended Verified Petition filed January 23, 2020.  Further case management is 
set for 3/27/20 @ 8:30 am Dept.33. 

 

  

16.  TIME:  9:00   CASE#: MSN19-2173 
CASE NAME: GLOBAL DISCOVERIES  VS.  CCC 
HEARING ON DEMURRER TO CIVIL PETITION 
FILED BY COUNTY OF CONTRA COSTA, RUSSELL V. WATTS 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by respondents County of Contra Costa (the “County”) and 
Russell V. Watts in his capacity as Treasurer/Tax Collector of Contra Costa County (“Tax 
Collector”) (collectively, “Respondents”) to the Petition for Writ of Mandate filed by petitioner 
Global Discoveries, Ltd. (“Global” or “Petitioner”). The Petition names 1827 H. Place, Inc. as a 
respondent as the real property in interest which filed a claim to the proceeds that was paid by 
Respondents. That party has not made an appearance in the action to date. For the reasons 
stated, the demurrer is SUSTAINED, with leave to amend. 

Summary of Material Allegations of the Petition 

Global alleges it has a claim to excess proceeds of a tax sale of real property located in Contra 
Costa County. Global alleges is it an assignee of the beneficiaries of a deed of trust, or 
successors of the beneficiary of the deed of trust, encumbering the property sold. Pet. ¶¶ 2, 9.  

The tax sale of the property was held on February 24, 2018, and the deed from the tax sale was 
recorded on March 21, 2018. Pet. ¶ 7. The petition alleges Respondents received approximately 
$161,000 in proceeds from the tax sale. Pet. ¶ 8. 

Global filed a claim to the tax sale proceeds on February 22, 2019. Pet. ¶ 10. Prior to filing its 
claim with Respondents, on January 31, 2019 Global filed a complaint in the Contra Costa 
Superior Court asserting that the original note secured by the deed of trust against the property 
was lost, and seeking an order under Civil Code § 3415 determining the terms of and amount of 
the obligation due Global under the lost note. Pet. ¶ 12. On August 27, 2019, the Court entered 
judgment on the lost note pursuant to Civil Code § 3415 after a default prove-up hearing (the 
“Judgment”). Pet. Exh. 3. 

Global admits that when it submitted its claim to Respondents on February 22, 2019, it did not 
have the original promissory note secured by the deed of trust. Pet. ¶ 12. Global alleges that 
instead, it “advised” the County and the Tax Collector it had filed suit under Civil Code § 3415 to 
establish the existence and terms of the note secured by the property. Pet. ¶ 12. 

Global alleges the County of Contra Policy Regarding Claims for Excess Proceeds (“Claims 
Rules”) provide that a claim to proceeds of a tax sale must be accompanied by the original or a 
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certified copy of the note, or, alternatively, “a court order pursuant to California Civil Code 
section 3415, which establishes the existence and terms of a lost note.” Pet. ¶ 11. Respondents 
denied Global’s claim to the tax sale proceeds on August 15, 2019 based on Global’s failure to 
provide the required supporting documentation for the claim within one year of the date the tax 
deed to the property was recorded. Pet. ¶ 13. On or about August 30, 2019, Global submitted 
the Judgment to Respondents. Pet. ¶ 14. Respondents refused to reconsider the denial of 
Global’s claim. Pet. ¶ 14 and Exh. 2. 

Global filed its Petition on November 12, 2019. The Petition seeks a writ of mandate compelling 
Respondents to set aside their decision denying Global’s claim and to pay its claim to the tax 
sale proceeds. Pet. Prayer for Relief ¶ 1.  

Paragraph 15 of the Petition sets forth the grounds Global contends warrant issuance of a writ 
of mandate: 

• Respondents’ refusal to allow and pay the claim “is erroneous as a matter of law, 
constitutes an abuse of those Respondents’ discretion,” denies Global’s procedural and 
substantive rights, and is contrary to the Claims Rules that allows a party to obtain an 
order under Civil Code § 3415;  

• Respondents’ refusal to allow a claimant to supplement a timely filed claim with 
an order under Civil Code § 3415 “is nonsensical,” and renders the provision allowing 
proof by such an order “illusory and meaningless” because of the time required to obtain 
a judgment in a civil matter; 

• Respondents “intentionally” issued the denial of the claim prior to the date Global 
anticipated obtaining the Judgment; 

• Respondents’ refusal to allow Global’s amendment to its timely claim is contrary 
to the public policy of Revenue & Taxation Code § 4675. 

Grounds for Demurrer by County and Tax Collector and Opposition 

Respondents contend that the undisputed facts alleged in the Petition, accepted as true, 
demonstrate Global has no claim against the County. They contend the County is not 
responsible for the distribution of excess tax sale proceeds because the Board of Supervisors 
has delegated the responsibility for implementation of the policy for distribution of excess tax 
sale proceeds to the Tax Collector. See Respondents’ RJN Exh. 2. Therefore, Global cannot 
state a claim for relief against the County as a matter of law.  

As to Global’s claim against the Tax Collector, Respondents cite the provisions of Revenue and 
Taxation Code § 4675 and the Claims Rules. The Claims Rules require claims to tax sale 
proceeds to be filed within one year following the date of recordation of the deed to the 
purchaser of the property at the tax sale with all required supporting documents, including the 
original or a certified copy of the note or an order under Civil Code section 3415 if the original is 
note is lost (Claims Rules Section 3, Appendix A, Section 3). The Claims Rules expressly 
preclude an amendment of the claim to supply missing required documentation after the one-
year deadline. (Claims Rules Sections 2.3, 3, 4.d).  

Respondents argue that the facts alleged in the Petition show Global did not file its claim with 
the necessary supporting documentation and that it did not have the necessary supporting 
documentation for the claim within the one-year deadline (i.e., the original or certified copy of the 
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note or an order under Civil Code § 3415). Therefore, Global’s claim was properly denied. 
Respondents contend Petitioner cannot compel the Tax Collector to violate the Claims Rules by 
allowing and paying a claim that did not have the necessary documentation filed within one year 
through consideration of an untimely amendment not permitted under the Claims Rules.  

In opposition to the demurrer, Global argues the Claims Rules are invalid and void under 
Revenue & Taxation Code § 4675 and conflict with the statute. Global asserts that the provision 
precluding a claimant from supplementing or amending a claim to tax sale proceeds after the 
one-year deadline is an abuse of discretion. Opp, p. 4, ll. 24-26. Global argues the refusal to 
allow amendments after one year to provide an order regarding a lost note under Civil Code § 
3415 violates § 4675 and public policy, because § 4675 was a remedial statute enacted to 
prevent excess tax sale proceeds from being forfeited to the county taxing agencies, and the 
one-year rule increases the chances of forfeiture. Opp. pp. 5-6. Global also contends that 
Respondents violated their own Claims Rules because the Rules allow an order under Civil 
Code § 3415 to be presented as a substitute for the original or certified copy of the note. Opp. p. 
5, ll. 17-24. Finally, Global contends the Respondents “preemptively” denied its claim shortly 
before they “knew” Global would be obtaining the Civil Code § 3415 Judgment.  

 Legal Standard 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the Petition, but not legal conclusions or contentions. City of Dinuba v. County of Tulare (2007) 
41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.  

We treat the demurrer as admitting all material facts properly 
pleaded, but not contentions, deductions or conclusions of fact or 
law. [Citation.] We also consider matters which maybe judicially 
noticed.’ [Citation.] Further, we give the complaint a reasonable 
interpretation, reading it as a whole and its parts in their context. 
[Citation.] When a demurrer is sustained, we determine whether 
the complaint states facts sufficient to constitute a cause of action. 
[Citation.] And when it is sustained without leave to amend, we 
decide whether there is a reasonable possibility that the defect 
can be cured by amendment: if it can be, the trial court has 
abused its discretion and we reverse; if not, there has been no 
abuse of discretion and we affirm.  [Citations and internal 
quotation marks omitted.] 

 

Id. at 123 (quoting Blank v. Kirwan (1985) 39 Cal.3d 311, 318).  

In ruling on a demurrer, the Court “must also consider judicially noticed matters.” Schifando v. 
City of Los Angeles (2003) 31 Cal. 4th 1074, 1081.  

The courts . . . will not close their eyes to situations where a 
complaint contains allegations of fact inconsistent with attached 
documents, or allegations contrary to facts which are judicially 
noticed. [Citations omitted.]  Thus, a pleading valid on its face may 
nevertheless be subject to demurrer when matters judicially 
noticed by the court render the complaint meritless. 
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Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d at 604. 

Respondents’ Request for Judicial Notice 

To support their demurrer, Respondents request that the Court take judicial notice of the Claims 
Rules and the Board of Supervisor’s resolution that adopted the Claims Rules in 2017 pursuant 
to Evidence Code §§ 452(b) and 453. Petitioner does not oppose the request, and 
Respondents’ request for judicial notice is GRANTED.   

 Analysis 

Petitioner cites Ontario Community Foundation v. State Bd. of Equalization (1984) 35 Cal. 3d 
811 to support its position that regulations which violate a statute are void and illegal. Global 
argues in effect the Claims Rules violate Revenue and Taxation Code § 4675 to the extent they 
do not allow Global to amend its claim and submit the Civil Code § 3415 order more than one 
year after the tax deed was recorded.  

In Ontario Community Foundation v. State Bd, of Equalization, the California Supreme Court 
discussed the role of the administrative agency in implementing statutes, in that case the State 
Board of Equalization and the state tax laws, and the Court’s role in reviewing the agency’s 
interpretation of the statute and adoption of rules and regulations: 

The Legislature has delegated to the Board the duty of enforcing 
the sales tax law and the authority to prescribe and adopt rules 
and regulations. [Citations omitted.] This delegation is proper even 
though it confers some degree of discretion on the Board. So long 
as this discretion is exercised within the scope of the controlling 
statute, the administrative judgment will not be disturbed by the 
courts. [Citation omitted.] In determining the proper interpretation 
of a statute and the validity of an administrative regulation, the 
administrative agency's construction is entitled to great weight, 
and if there appears to be a reasonable basis for it, a court will not 
substitute its judgment for that of the administrative body. 
[Citations omitted.]  

On the other hand, we have said that "Where a statute empowers 
an administrative agency to adopt regulations, such regulations 
'must be consistent, not in conflict with the statute, and reasonably 
necessary to effectuate its purpose.' [Citations omitted.] The task 
of the reviewing court in such a case '"is to decide whether the 
[agency] reasonably interpreted the legislative mandate."  

Id. at 816. 

Further, in evaluating an administrative rule adopted to implement a statute, the Court of Appeal 
in GMRI, Inc. v. California Dept. of Tax & Fee Administration (2018) 21 Cal. App. 5th 111 
explained the Court’s role: 

“When a regulation is challenged on the ground that it is not 
‘reasonably necessary to effectuate the purpose of the statute,’ 
our inquiry is confined to whether the rule is arbitrary, capricious, 
or without rational basis [citation] and whether substantial 
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evidence supports the agency's determination that the rule is 
reasonably necessary (Gov. Code, § 11350, subd. (b)(1)).” 
[Citations omitted.] But where, as here, “an implementing 
regulation is challenged on the ground that it is ‘in conflict with the 
statute’ (Gov. Code, § 11342.2) or does not ‘lay within the 
lawmaking authority delegated by the Legislature’ [citation], the 
issue of statutory construction is a question of law on which a 
court exercises independent judgment. [Citation.] In determining 
whether an agency has incorrectly interpreted the statute it 
purports to implement, a court gives weight to the agency's 
construction. [Citation.] ‘Nevertheless, the proper interpretation of 
a statute is ultimately the court's responsibility.’ [Citation.]” 
[Citation omitted.] 

Id. at 124. 

As framed by the Petition, the demurrer, and the opposition to the demurrer, the issue presented 
for determination is whether Respondents’ adoption and implementation of the Claims Rules 
with a one-year deadline for filing a complete, fully documented claim, including any Civil Code 
§ 3415 lost instrument order, not just notice of a lawsuit commenced under Civil Code § 3415, 
violates Revenue and Taxation Code § 4675 and the policies underlying the statute. The Court 
concludes it does not. The Claims Rules and their application in this case are consistent with the 
terms of the statute and properly implement its provisions.  

Revenue & Taxation Code § 4675 provides in pertinent part: 

(a) Any party of interest in the property may file with the county a 
claim for the excess proceeds . . . at any time prior to the 
expiration of one year following the recordation of the tax 
collector’s deed to the purchaser. 

. . . 

(d) The claims shall contain any information and proof deemed 
necessary by the board of supervisors to establish the claimant’s 
rights to all or any portion of the excess proceeds. [Emphasis 
added.] 

The Claims Rules are consistent with § 4675(a) which establishes a one-year deadline to file a 
claim to the excess proceeds from a tax sale. The requirement under the Claims Rules that the 
claim be supported by all necessary documentation establishing the claimant’s right to the 
proceeds, in this case the Civil Code § 3415 Judgment establishing the existence and terms of 
the lost note, is consistent with § 4675(d) providing that the claim “shall contain any information 
and proof deemed necessary by the board of supervisors to establish the claimant’s rights.” 
The provision precluding amendment or supplementation of the claim after the one-year 
deadline is consistent with these statutory provisions. GMRI, Inc. v. California Dept. of Tax & 
Fee Administration, supra, 21 Cal. App. 5th at 129 (holding a tax regulation did not conflict with 
the Revenue & Taxation Code provision it implemented, and that “the regulation is a valid 
exercise of delegated legislative authority.”). 
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The denial of Global’s incomplete claim under the Claims Rules and Revenue & Taxation Code 
§ 4675(a) and (d) or lack of necessary supporting documentation filed within the one-year 
deadline is consistent with the statute and Claims Rules. It is not an abuse of discretion for the 
Tax Collector to abide by the clear statutory provisions and Claims Rules for distribution of 
excess tax sale proceeds. Indeed, allowing amendment or supplementation of Global’s claim 
with documentation essential to support the claim more than five months after the one-year 
deadline passed would violate § 4675(a) and (d). See Barnes & Wong (1995)  33 Cal.App.4th 
390, 395 (reversing a trial court order granting a writ of mandate to compel the registrar of 
voters to accept an untimely ballot argument submitted after the deadline set in the San 
Francisco Administrative Code; writ could not issue to compel an act in violate of that code).  

The public policy underlying § 4675 is reflected in the plain language of the statute itself. Claims 
must be fully supported and documented based on what the Board of Supervisors determines is 
necessary (§ 4675(d)), and the claims with all documentation must be filed within one year after 
the tax deed is recorded (§ 4675(a)). The Board of Supervisors established through the Claims 
Rules requirements for documentation to support claims based on notes secured by a deed of 
trust or mortgage, as contemplated by § 4675. Global does not claim that the statute or the 
Claims Rules were ambiguous or unclear. They are not.   

Global’s Petition admits the Global claim filed prior to the one-year deadline did not have that 
necessary documentation, and that the documentation necessary to establish its claim as 
provided in the Claims Rule did not even exist until many months after the one-year deadline. 
As a result and for the foregoing reasons, the demurrer must be sustained. 

Respondents’ demurrer on the ground that no claim can be stated against the County because it 
has delegated the process of reviewing excess tax proceeds claims to the Tax Collector was not 
directly addressed in Global’s opposition to the demurrer. The failure to respond may be 
interpreted by the Court as an admission of its merit. See Bell v. American Title Ins. Co. (1991) 
226 Cal.App.3d 1589, 1602. However, Global is challenging the validity of the Claims Rules 
adopted by the County’s Board of Supervisors as “nonsensical” for not allowing supplementation 
or amendment of claims outside the one-year period (Pet. ¶ 15), a claim that is separate from 
the challenge to the implementation of the Claims Rules by the Tax Collector. For reasons set 
forth, the Court does not find the Claims Rules to violate either the provisions of § 4675 or the 
policies underlying it. 

 Respondents’ Request to Deny Leave to Amend 
 
Respondents argue the undisputed facts and admissions of the Petition preclude an 
amendment to state facts to support a claim for relief in this case. The Legislature has 
established a one-year deadline for filing claims to excess tax sale proceeds with all necessary 
documentation to support the claim. The Board of Supervisors adopted the Claims Rules, 
consistent with Revenue & Taxation Code § 4675, and the Tax Collector followed those rules. 
Global admits it did not possess the necessary documentation to support its claim until more 
than five months after the one-year statutory deadline and one-year deadline under the Claims 
Rules. Therefore, Respondents argue, as a matter of law, Global could not present a fully 
documented claim within the one-year period and cannot amend to state facts to support a claim 
for relief against the Respondents under the circumstances.   
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Where there is some possibility a complaint or petition could be amended to state a claim, a trial 
court abuses its discretion in sustaining a demurrer without leave to amend. See, e.g., Loeffler 
v. Target Corp. (2014) 58 Cal.4th 1081, 1100. Though the possibility of amendment may be 
remote here, the demurrer is SUSTAINED, with leave to amend. 

  

17.  TIME:  9:00   CASE#: MSN19-2238 
CASE NAME: BAY VISTA DEVELOPMENT VS. LANGDON 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY BAY VISTA DEVELOPMENT LLC 
* TENTATIVE RULING: * 
 
Continued to 8/20/20 at 9:00 a.m. per request to continue. 

 

  

18.  TIME: 10:00   CASE#: MSC18-02403 
CASE NAME: CURRY VS. SAN RAMON VALLEY U.S.D. 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated due to recent conditional settlement.  If the proposed settlement is not approved by the 
Board, the Issue Conference will be conducted on the first day of trial, February 18, 2020. 

 

 

 
ADD-ONS 

 

 

19.  TIME:  9:01   CASE#: MSC19-01364 
CASE NAME: SEALOCK VS. ALONSCO 
HEARING ON MOTION FOR TRIAL PREFERENCE 
FILED BY CAROL J. SEALOCK 
* TENTATIVE RULING: * 
 
Granted.  Appear to set dates for trial and issue conference. 
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20.  TIME:  10:01   CASE#: MSC17-01814 
CASE NAME: BURKS VS PERDUE 
SPECIAL SET HEARING ON: MINOR’S COMPROMISE 
SET BY COUNSEL LANGSAM 
* TENTATIVE RULING: * 
 
Appear. 

 

 

21.  TIME:  09:02   CASE#: MSC19-00228 
CASE NAME: OMOTOSHO VS KINGSMEAD 
FURTHER CASE MANAGEMENT CONFERENCE 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
Appear. 

 

 

22.  TIME:  9:00   CASE#: MSN18-1331 
CASE NAME: BLACK DIAMOND  VS.  REGISTRAR OF CONTRACTORS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY BLACK DIAMOND ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party on 1/30/20. 

 

 

23.  TIME:  9:00   CASE#: MSN18-1331 
CASE NAME: BLACK DIAMOND  VS.  REGISTRAR OF CONTRACTORS 
HEARING ON MOTION TO DISMISS ACCUSATION BASED ON DUE PROCESS 
FILED BY BLACK DIAMOND ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party on 1/30/20. 
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24.  TIME:  10:30   CASE#: MSC18-01028 
CASE NAME: VASQUEZ VS. MEYER 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Off calendar per fax of counsel.  Trial date of 2/24/20 is vacated. A Further Case Management 
Conference is set for 6/1/20 at 8:30 to check on the status of the settlement. 

 

25. TIME:  9:03   CASE#: MSC19-01582 
CASE NAME: BARKER VS. DiLANDO 
FURTHER CASE MANAGEMENT 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


